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REPRESENTATIONS IN APPLICATION FOR 
REINSTATEMENT 


A policy issued by the defendant insurance company had 
been allowed to lapse for non-payment of premium, but was 
reinstated on application made by the insured. Subsequent to 
the death of the i the insurer denied liability under the 

olicy on the ground that the insured had obtained the re- 
instatement by false and fraudulent representations. In the 
application for reinstatement, he had stated that he was in 
good health and had not been ill or injured within the pre- 
— five years. The following questions were not an- 
swered: 


“8. Have you consulted, been treated or attended by a 
physician, surgeon, or practitioner within five years?” 

“9. If so, set out particulars below as to 7 and 8 or 
either.” 


Evidence Introduced 


Defendant introduced as witness a doctor who had been 
consulted by the insured some months prior to the date on 
which he applied for reinstatement of the policy. The doc- 
tor’s testimony did not reveal the character of the ailment 
or condition which caused the insured to consult him, nor 
the extent or nature of the treatment or remedy recom- 
mended. Defendant also introduced fellow employees of the 
insured who testified to the effect that the insured had told 
them that he was “not well”, that he had been to see a doctor 
and that it was thought that he had an ulcer. Plaintiff testi- 
fied, however, that the insured had not missed any time from 
work, that he was not on a diet of any kind and that she did 
not believe that he took any medicine regularly. She ad- 
mitted that the insured had suffered from trouble with his 
stomach. In her proof of death she stated that the insured 
had been ill during the past five years and that the nature of 
his illness was ulcers. The insured committed suicide five 
months after his policy had been reinstated. 


Court’s Ruling 


Admitting that after defendant had made a showing that 
within the five year period preceding his application for re- 
instatement the insured had received medical treatment the 
burden of proof was upon plaintiff to establish that no treat- 
ment was for a serious disease, the Michigan Supreme Court 
in Wohlfeil v. Bankers Life Company, reported at {[ 501,814, 
held that it was a question for the jury to decide whether or 
not the reinstatement was valid. A dissent contends, how- 
ever, that plaintiff’s evidence is insufficient to sustain her 
burden of proof. Judgment was for plaintiff under the 
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*% UNITED STATES SUPREME COURT 
ACTIONS 


The United States Supreme Court, on February 17, 1941, 
anted certiorari and reversed by a Per Curiam decision the 
ollowing opinion : 
United States v. Florian [4 Life Cases 635] 
Certiorari was denied in: 
de Veure v. Tarleton [2 Fire and Casualty Cases 444] 
Rehearing was denied in: 


Baltimore and Ohio Railroad Company v. Joseph, Admr. 
[7 Automobile Cases 950, 9 Automobile Cases 1005) 


* 


% NEGLIGENCE * 
(Other than Automobile) 


Municipality’s Liability—In a suit brought by plaintiff to re- 
cover damages for injuries alleged to have been sustained 
when he stepped into an open drain or hole in a street, a 
judgment was entered in favor of defendant municipality. 
Plaintiff filed a motion for a new trial on the ground that, 
since the trial, he had discovered certain material evidence, 
the probable effect of which, on another trial, would be to 

roduce a different result and one favorable to plaintiff. 
The court held that the trial judge did not err in denyin 
this motion. (Brand v. City of Lawrenceville, Ga. Ct. o 
App.) . . ._§ 402,047. 


Pedestrian Injured.—Plaintiff, while walking along a street, 
was threatened with injury upon meeting an approaching 
automobile. To avoid being struck, he jumped to the side 
of the roadway, stumbled over a curb constructed by de- 
fendant city and fell into a culvert. A judgment entered 
in favor of plaintiff against defendant city was affirmed 
on appeal, the court finding no merit in defendant's con- 
tention that plaintiff was guilty of contributory negligence 
as a matter of law. (City of Rome v. Wright, Ga. Ct. of 
App.). . . J 402,050. 


Pedestrian’s Fall into Excavation.—In a suit brought by plain- 
tiff against defendant Standard Oil Company to recover 
damages for injuries sustained when she fell into an ex- 
cavation made by defendant near a public highway, the 
court keld that plaintiff's petition set up affirmative allega- 
tions of fact which showed a lack of due care on her part 
and, therefore, failed to disclose a cause of action based 
upon defendant’s negligence. (Bamburg v. Standard Oil Co. 
of La., La. Ct. of App.). . .§ 402,053. 


Waiver of Notice of Injury.—In a suit brought by plaintiff to 
recover damages resulting from injuries sustained by his 
wife when she fell in a street which defendant city was 
paving, plaintiff did not give the mayor or the city com- 
missioners a required notice in writing of the injury within 
thirty days after the accident. Plaintiff pleaded a waiver on 
the part of the city and asserted an estoppel by reason 
thereof against the city. The court held that the city man- 
ager was without authority to make the waiver and bind the 
eae _— v. City of Pampa, Tex. Ct. of Civ. App.).. 


Icy Condition of Sidewalk.—Plaintiff’s petition alleged that de- 


fendant’s employees flooded a skating pond in such a negli- 
gent manner that a large amount - water escaped onto a 
sidewalk causing ice to form upon it, and that plaintiff, while 
walking on the sidewalk, slipped and fell, sustaining in- 
juries. The court affirmed a judgment for plaintiff, holding 
that the trial court did not err in failing to direct_a verdict 
in favor of defendant. (Franks v. City of Sioux City, Iowa, 
Iowa Supreme Ct.). . .§ 402,056. 


Sufficiency of Petition —Pilaintiff, a patron at defendant's 
amusement park, sustained injury when a motor scooter on 
which he was riding hit a hole in the track, causing it to 
fall over and the footrest thereof to cut plaintiff's foot. 
The court held that the petition was not subject to de- 
murrer, general or special, and that the trial judge did not 
err in overruling defendants’ demurrers. (Carlyle et al. v. 
Goettee, Ga. Ct. of App.) . . .§ 402,057 


Stores and Shops.—Plaintiffs brought an action to recover 
damages for the death of their mother who, it was alleged, 
suffered injuries resulting in her death when, upon leaving 
defendant’s department store, she slipped and fell on a st 
covered with an iron slab. Plaintiffs alleged that this step 
had been worn smooth by continued use over a period of 

ears and, because of rain, was more slippery than usual, 

he court denied a recovery, holding that the evidence 
failed to show that the passageway provided by defendant 
for the use of its patrons was unsafe or dangerous, (Lay. 
son et al. v. D. H. Holmes Co., Lid., La. Ct. of App.).., 
{ 402,046. 

Defective Stairway.—Plaintiff recovered a judgment for jp. 
juries sustained as the result of a fall on a defective stair. 
way, the court finding no merit in defendant’s contentions 
that defendant had not retained control of the stairway and, 
therefore, was under no duty with respect to it; that plain- 
tiff, in consideration of a reduced rental, had agreed to take 
the premises in a condition which he knew was dangerous 
and thereby absolved defendant from liability for injuries 
resulting from such condition; that plaintiff had assumed 
the risk, and that plaintiff was guilty of contributory neg. 
ligence. (Papakalos v. Shaka, N. H. Supreme Ct.)... 

Landlord’s Failure to Repair.—Plaintiff’s husband rented a 
house from defendant under a lease whereby defendant 
promised to keep the house in repair. Plaintiff instituted 
an action to recover damages for injuries sustained as the 
result of a fall on a defective stairway, the declaration con- 
taining one count for negligence and one count for breach 
of contract. The court overruled an exception to an order 
of nonsuit, holding that plaintiff was not entitled to recover 
under either count. (Busick v. Home Owners Loan Corp. 
N. H. Supreme Ct.) . . .§ 402,052. 

Defective Porch Floor.—In a suit brought by plaintiff, a ten- 
ant, to recover damages for injuries sustained when the 
floor of a porch to the rear of her apartment gave way as 
she was walking over it, causing her to fall through said 
floor, the court sustained a demurrer to her declaration on 
ened that it failed to state a cause of action. (Butler 
v. Maney, Fla. Supreme Ct.). . .{ 402,054. 

Wagon Struck by Train.—Plaintiff sued to recover damages 
for injuries sustained when a wagon in which she was rid- 
ing, drawn by a team of mules, was struck by defendants’ 
train. It was alleged that the operators of the train negli- 
gently and carelessly sounded the whistle on the train, as 
a result of which the team became frightened and ran upon 
the crossing. At the time of the collision the wagon was 
driverless, the driver having been thrown therefrom. The 
court reversed a judgment for plaintiff because of the trial 
court’s error in refusing to give one of defendants’ instruc- 
tions. (Wolverton v. Kurn et al., Trustees of St. Louis-Son 
Francisco Railway Co., Springfield Ct. of App., Mo.).. 
J 402,049. 


Appellate Court Jurisdiction—Civil Practice Act.—In a suit 
brought by plaintiff to recover damages resulting from the 
death of his intestate, who was killed by defendant's train, 
judgment n. o. v. was entered for defendant. The Appellate 
Court reversed the judgment, passed upon and denied de 
fendant’s alternative motion for a new trial (which motion 
had not been passed upon by the trial court), and entered 
judgment for plaintiff. The Supreme Court held that the 
provision of the Civil Practice Act granting this power to 
the Appellate Court was unconstitutional. While the Ap- 
pellate Court was justified in reversing the judgment, it 
erred in entering judgment for plaintiff and should have 
remanded the cause to the trial court. (Sprague, Recr. ?. 
Goodrich, Admr., Ill. Supreme Ct.). . .§ 402,058. 


Foreign Corporations—Service of Summons.—In a suit brought 
by plaintiff to recover damages for injuries sustained as the 
result of eating deleterious candy manufactured by defend- 
ant, a foreign corporation, the court held that the authority 
conferred by the corporation upon one Lazar, in sending 
him as its representative to do business in New Jersey, gav¢ 
him adequate rank and was of sufficient generality to com 
stitute him a representative of the corporation for service 
of summons under an existing statute. (Weiss v. Shapwe 
Candy Manufacturing Co., Inc., N. J. Ct. of Err. & App.) 
.. 402,048. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 





20, 1941 
amr 


recover 
alleged, 
leaving 
n a step 
his step 
eriod of 
n usual, 
vidence 
fendant 

(Law. 
LPP)... 


for in. 
ye stair. 
tentions 
vay and, 
it plain- 
_ to take 
ngerous 
injuries 
issumed 


Ce 


ented a 
*fendant 
stituted 
1 as the 
ion con- 
* breach 
in order 
recover 
n Corp., 


a ten- 
hen the 
way as 
igh said 
ition on 
(Butler 


lamages 
was rid- 
endants’ 
n negli- 
Tain, as 
an upon 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


* LIFE x 


Non-Forfeiture Provisions—Survival of Options.—Options un- 
der a non-forfeiture provision of a policy were held to con- 
stitute a property right which survived for the benefit of 
the beneficiary and a presumption was indulged that after 
the death of the insured, the beneficiary would exercise that 
option most favorable to her. (Schmidt v. The Equitable 
Life Assur. Society of the U. S., Ill. Supreme Ct.) . . .§ 501,810. 


Missouri Suicide Statute.—The Missouri suicide statute provid- 
ing that in actions on policies issued within the state to 
citizens of the state suicide would not be a defense, unless 
it be shown that suicide was contemplated when the appli- 
cation for insurance was made, did not apply to a contract 
issued in New York and delivered to the insured who 
resided in Illinois. (Bowen v. New York Life Ins. Co., U. S. 
C.C. A., 8th C.)...7 501,809. 


Accident Policy—Cause of Death.—The beneficiary under an 
accident policy was held to be entitled to recover the death 
benefit therein provided, the evidence being sufficient to es- 
tablish that death resulted from a septic infection which set 
in through a wound that resulted from an accident. (Metro- 
politan Life Ins. Co. v. Osborne, Ky. Ct. of App.). . .] 501,817. 


Accident Indemnity—Cause of Death—An insurer was held 

liable for the death benefit provided under a policy issued 
to plaintiff’s husband, the court finding that accidental in- 
juries sustained by the insured in a struggle with a wild 
orse had caused the coronary thrombosis which was the 
direct and sole cause of death within the time limited by 
the policy. (Jacobson v. Mutual Benefit Health & Accident 
Assn., N. D. Supreme Ct.) . . .{ 501,820. 


Right to Disability Benefits—The surrender by an insured of 
his policy after he had defaulted thereon prevented his rep- 
resentatives from claiming, subsequent to his death, that at 
the time of such default and surrender he was entitled to 
disability benefits including waiver of premium, the policy 
requiring that said benefits were to commence at the date 
when they actually commenced provided notice was given 
within six months, or six months previous to the receipt 
of a later notice, if on such effective date no subsequent 

remium was then in default. (Barco, Exrs. et al. v. The 
enn Mutual Life Ins. Co. of Philadelphia, U. S. Dist. Ct., 
S. D., Fla.). ..9 501,808. 


Disability Benefits—External Evidence of Injury.—The insured 
was held to be entitled to disability benefits under his pol- 
icy, his disability having been caused by an accidental in- 
jury of which the court found there was external evidence 
within the meaning of the policy. (Sanchez v. National Life 
ous Ins. Co. of Nashville, Tenn., La. Ct. of App.)... 


Disability Resulting from Accidental Injury.—Disability caus- 
ing the insured to be confined within his home, under the 
care of his physician, for a considerable period of time was 
caused by accidental injury within the meaning of the acci- 
dent and health policy held by the insured. (Ager v. Travel- 
ers Casualty Ins. Co., I. App. Ct.) . . .§ 501,816. 


Total and Permanent Disability—Evidence introduced to es- 
tablish plaintiff’s claim that he was totally and permanently 
disabled within the meaning of his war risk policy was suf- 
ficient to warrant a judgment for the insured. (United 
States v. Barton, U. S. C. C. A., 5th C.)...9 501,821. 


Interest of Beneficiaries—Under a policy wherein the insured 
stated that he did not reserve the right to change the bene- 
ficiary, said insured could not defeat the interests of the 
beneficiaries therein named in any manner other than as 
provided by the policy and could not compel the insurer to 
issue him a new policy with different beneficiaries. (O’Brien 


v. New England Mutual Life Ins. Co., N. J. Chane. Ct.). 
1501,818. ute meanest Peart ag 


Assignment of Policy.—Assignment of policy which was found 
to have been for purpose of having claim collected rather 
than as security for funeral expenses, was held to be 
without consideration and the beneficiary thereof was en- 
titled to the entire amount of the proceeds as against the 
claim of the assignee. (Banks v. Jamerson, d. b. a. Jamerson 
Funeral Home, La. Ct. of App.). . .{ 501,813. 


Agent’s Renewal Commissions Forfeited.—A contract between 
an agent and an insurance company providing for renewal 
commissions and further that if the agent should make any 
connections with another similar company during the period 
when he was entitled to such commissions he would forfeit 
his right thereto was held valid and not in restraint of trade. 
(Barr v. Sun Life Assurance Co., Fla. Supreme Ct.)... 
§ 501,812. 


War Risk Claim Barred.—Claim for balance of proceeds of 
war risk policy which were not paid to the administrator of 
the insured’s estate, they having previously been paid to an- 
other person who had posed as the beneficiary, was barred 
by the statute of limitations. (Prifti, Admr. v. United States 
of America, U. S. Dist. Ct., D. Mass.) ... 501,811. 


Limitations of Actions.—The 1930 statute limiting the time 
within which war risk claims must be filed was not intended 
to allow claims on automatic insurance to be filed at any 
time and to restrict only those on yearly renewable and con- 
verted policies, but rather to restrict all, allowing an extra 
year for the latter two types of claims. (Weitlauf v. United 
States of America, U. S. Ct. of App., D. of C.).. .7 501,819. 


% AUTOMOBILE 


Public Liability Insurance—Cooperation Clause.—A policy of 
public liability insurance provided that the insured should 
render all possible aid to the insurer in obtaining informa- 
ton and witnesses upon trials concerning claims within the 
scope of the policy. The misconduct of the insured’s driver, 
in giving testimony, concerning an accident in Arkansas, 
inconsistent with prior statements made to the insurer, could 
not be imputed to the insured so as to defeat its insurance 

rotection. (Commercial Casualty Ins. Co. v. Missouri Pacific 
ransportation Co., U. S. C. C. A., 8th C.). ..] 703,953. 


Rights of Additional Assured.—A provision in an automobile 
liability insurance policy providing that no action should lie 
against the insurer unless instituted within two years after 
a judgment obtained upon a claim covered by the policy, 
was held to apply to an additional assured as well as the 
named assured. (Viehweger v. Indemnity Ins. Co. of North 
America, N. J. Supreme Ct.) . . .§ 703,956. 

“Operation” of Motor Vehicle.—Plaintiff was denied recovery, 
under his insurance policy, for damages to his automobile 
received in an upset, the court holding that, at the time of 
the upset, the car was being operated By a young girl with- 
out a license to drive—a situation for which liability was 
excluded under the policy. At the time of the accident, the 
insured was manipulating the wheel and the girl was han- 
dling the clutch, brakes and accelerator. (Twogood v. Ameri- 
can Farmers Mutual Automobile Ins. Assn., lowa Supreme 
Ct.). . .§703,958. 


Insurer’s Liability —To the limit of defendant’s liability under 
an automobile liability insurance policy, plaintiffs were awarded 
satisfaction of judgments obtained against defendant’s in- 
sured. The evidence indicated that the insured had an in- 
surable interest in the automobile covered and that he had 
not voluntarily cancelled the policy; there was no evidence 
that he had assumed liability to assist — to procure 
their judgments. (Laforge et al. v. Le Blanc et al., Me. Su- 
preme Ct.).. .§ 703,972. 


Insurers’ Liability—Duty to Defend.—Two insurers who had 
issued public liability insurance to a person ae in high- 
way construction work and had agreed to defend all actions 
brought against the insured, were held jointly and severally 
liable for the judgment, settlement and expenses paid by the 
insured in two causes of action brought against him on 
claims for damages covered by both policies, where the in- 
surers had refused to defend such actions, (London Guaran- 
tee & Accident Co. v. Shafer et al., U. S. Dist. Ct., S. D. of 
Ohio). . .f 703,975. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Trial in Declaratory Judgment Suit—In a declaratory 
judgment proceeding wherein the insurer sought cancella- 
tion of a policy of automobile liability insurance in anticipa- 
tion of a suit thereon by the assured, the assured was 
entitled to have a jury try the issues raised. (U. S. Fidelity 
& Guaranty Co. v. Bene et al., U. S. Dist. Ct., Dist. of 
Mass.).. .{ 703,979. 


Minor Pedestrian Injured.—Plaintiff, a minor, stated that, be- 
fore crossing the street, he looked in the direction of the 
approach of defendant’s car and saw no traffic. Defendant 
stated that the minor ran into the side of her car from be- 
tween two vehicles parked at the side of the street. It was 
held that a verdict against defendant was against the manifest 
rsiise _ the evidence. (Blake v. Courtney, Ill. App. Ct.)... 


Pedestrians Struck by Truck.—Plaintiffs’ decedents, laborers 
on a public works project, were fatally injured while walk- 
ing along the right-hand side of a highway as the result of 
being struck by defendant’s truck. Verdicts were returned 
in favor of defendant. The court ordered new trials on the 
ground that plaintiffs were entitled to have the jury in- 
structed that a pedestrian “is entitled to make any reason- 
able use of any part of the highway” and that there is “no 
rule of law that requires any person to walk facing traffic.” 
(Stowe, Adm. v. Hartford: Foss, Admr. v. Same, N. H. Su- 
preme Ct.).. . 703,948 


Pedestrian Injured.—Before starting to cross the street from 
the left rear of his truck, parked on the south side of the 
street, plaintiff looked in both directions for approaching 
traffic. He was struck by defendant’s automobile which had 
turned west from an intersecting street about 160 feet away. 
Refusing to hold plaintiff contributorily negligent as a mat- 
ter of law, the appeal court upheld the jury’s verdict award- 
ing him compensation for his injuries. (Jzor v. Brigham, Vt. 
Supreme Ct.).. . 703,973. 


Child Injured Crossing Street.—Plaintiff, a minor, was crossing 
a street when she was struck by defendant’s automobile. 
Defendant contended that plaintiff ran out from behind two 
parked automobiles and in front of her car. Plaintiff charged 
that defendant drove her automobile at a dangerous speed, 
failed to keep her car under control, failed to maintain a 
ee lookout and failed to give warning of her 7. 


udgment for wee was affirmed on appeal. edo v. 


Skinner, Mich. Supreme Ct.). . .§ 703,978. 


Venue of Actions.—Venue was laid in the county wherein the 
accident which resulted in the death of plaintiff’s decedent 
occurred. The jury found that the offending truck was 
driven over the center of the highway at an excessive speed 
and that the left hand side of the highway was not clear and 
unobstructed for a distance of at least 50 yards ahead. 
These findings were sufficient to indicate that a crime had 
been committed within the county and the court’s jurisdic- 
tion was upheld: (Brandon et al. v. Schroeder et al., Tex. Ct. 
of Civ. App.). . .] 703,959. 


Determination of Property Damages.—-An instruction that the 
amount of property damage to plaintiff's automobile should 
be the reasonable cost of making repairs so as to put the 
vehicle in as good condition as it was before the collision 
was inaccurate or incomplete for the reason that, under the 
evidence, plaintiff's car might, after its repair, be of greater 
or less value than before the collision. (Yellow Cab and 
Transfer Corp. v. The Warren Co., Inc., Tex. Ct. of Civ. 
App.). . . 703,960. 


Excessive Speed.—In a homicide case, the jury was instructed 
that a violation of the statutory speed limit of 40 miles an 
hour was negligence per se. It was conceded that the speed 
limit was 55 miles an hour and, since it was not shown that 
the offending vehicle was operated in excess of that limit, 
the incorrect instruction was harmful and prejudicial to 
defendant. (Batchelor v. Anglin et al., Ga. Ct. of App.) 

{ 703,970. 


N 
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ligence Not Imputed to Minor.—A minor is not responsi- 

le for other than his or her own personal torts, and a 
minor whose car was driven by an adult whom she accom- 
panied was not responsible for the acts of the driver. (Gott 
et al. v. Scott et al., La. Ct. of App.). . .§ 703,962 


Collision Between Truck and Train.—In a suit brought in 


Arkansas by plaintiff, a minor, to recover damages for in- 

juries sustained when a truck in which he was riding was 

struck by defendant's train at a grade crossing, judgment 

was entered for plaintiff. On appeal, the court held that the 

evidence was insufficient to support the judgment. (Mis- 

some ns Oe R. R. Co. et al. v. Baldwin, U. S. C. C. A., 8th C.) 
i 3,952. 


Collision at Railroad Crossing.—Plaintiffs were denied recov- 


ery for wrongful deaths and property damage sustained 
when an automobile collided with the 66th car of a 68-car 
train at a railroad crossing on a dark, foggy and misty 
night. Their petition was held insufficient to state a cause 
of action against defendant railroad company. (Fox et al. v. 
Ill. Central R. R. Co., Il. App. Ct.). . .] 703,968. 


Failure of Railroad to Remove Ice.—An instruction stating that 


a railroad is required to keep its crossings and approaches 
free of ice was erroneous, under Indiana law, and necessi- 
tated a reversal of a judgment entered upon a verdict re- 
turned in favor of an injured occupant of a truck which 
was struck by a locomotive when the driver was unable 
to stop because of the icy condition of a railroad crossin 
and its approaches. (Adams v. The Pa. R. R. Co., U 

C. C. A., 7th C.).. .9 703,976. 


U-Turn in Front of Approaching Street Car.—Defendant was 


held responsible for the collision which occurred when the 
driver of its coal truck made a U-turn in front of an ap- 
proaching street car and was struck by plaintiff’s sand truck 
as it came from alongside of the street car. The issues 
were properly for the jury and its finding in favor of plain- 
tiff was affirmed on appeal. (Elston Fuel Corp. v. Diamond 
Coal Co., Ill. App. Ct.) . .. $f 703,943. 


Taxicab Passengers Injured.—Plaintiffs sought to hold a taxi- 


cab company and a city responsible for injuries sustained 
when the taxicab in which they were riding struck a hole 
in the street. Whether the accident occurred as a result of 
a hole or a ridge of ice in the street (as claimed by the city) 
was an issue for the jury and the direction of verdict in 
favor of the city could not be sustained. The jury’s verdict 
against the taxicab company was affirmed. (Harrison et al. 
v. Yellow Cab Co. et al., Il. App. Ct.) . . .J 703,944. 


Res Ipsa Loquitur.—Plaintiff was denied recovery for injuries 


sustained when she was thrown from her seat in defendant's 
bus as a result of a collision between the bus and an ap- 
proaching automobile. Without contradiction, disinterested 
witnesses testified that the bus was operated carefully and 
lawfully and that the cause of the accident was the negli- 
gence of the automobile driver. Upon this evidence, it was 
properly held that the doctrine of res ipsa loquitur was in- 
applicable. (Phen v. All American Bus Lines, Inc., Ariz. Su- 
preme Ct.).. .§ 703,951. 


Bus Passenger Injured.—In answer to special issues, the jury 


found that the driver of defendant’s bus caused same to 
move while plaintiff was alighting therefrom and that the 
movement of the bus constituted negligence. These issues 
assumed the material facts that the bus was moved and 
that it was moved by the driver and, therefore, the judgment 
in favor of plaintiff could not be sustained. (Beaumont City 
Lines, Inc. v. Humphrey, Tex. Ct. of Civ. App.).. . 703,961. 


Wilful and Wanton Misconduct.—Defendant, knowing he was 


sleepy, took control of an automobile and drove until he 
actually fell asleep. He was held guilty of wilful and wan- 
ton misconduct and liable for injuries sustained by his com- 
panion. (Marks v. Marks, Ill. App. Ct.)... 703,948. 


Contributory Negligence of Automobile Occupant.—The un- 


controverted evidence disclosed that the driver of the car 
in which plaintiff was riding at the time of her injury was 
in no way restricted in the operation of the car by the pres- 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


ence of three persons, including himself, in the front seat 
and plaintiff could not be charged with contributory negli- 
ence on that account. Litigation arose in Ohio. (McCrate v. 
organ Packing Co. et al., U. S. C. C. A, 6th C.). 
. 7 703,946 


Guest Injured—Cancellation of Host’s Insurance.—Plaintiff 
who had been injured while riding in one Neef’s automobile 
was not a party to the suit brought by Neef’s insurers for 
the cancellation of his insurance. She could not be held a 
privy to judgment cancelling the policy and was entitled to 
maintain a garnishment suit against the insurers for satis- 
faction of a judgment procured against Neef. (Hocken v. 
Allstate Insurance Company et al., St. Louis Ct. of App., Mo.) 
.. .§ 703,947, 


Invitation to Ride.—Since there was no evidence that defend- 
ant’s truck driver had authority to invite others to ride on 
the truck or that such invitation had been extended, plain- 
tiff was properly denied recovery for injuries sustained when 
he fell off the truck. (Struble, Sr. v. Bell et al., N. J. Ct. of 
Err. & App.). . .] 703,957. 


Automobile Striking Tree.—Plaintiffs were denied recovery for 
personal injuries and deaths sustained by the occupants of 
an automobile which struck a tree off the side of the road. 
Upon substantial evidence it was found that the negligence 
of the driver of the car caused the accident and that the 
state was not negligent in permitting the tree to exist at the 

lace in question. (Rafferty, Admx. v. State of New York, 
. Y. Supreme Ct., App. Div.). . .] 703,971. 


‘Car Maneuvered Out of Parking Space at Curb.—Plaintiff al- 
leged that, after swinging the front end of her car about a 
foot and a half out con the curb, she stopped and that 
while her car was thus stationary it was struck by defend- 
ant’s rapidly driven automobile. The jury’s verdict award- 
ing. plaintiff compensation for personal injuries and.property 
damage sustained was upheld on appeal. (Cedergren v. 
Hadaway, N. H. Supreme Ct.) . . . J 703,949 


Collision with Parked Truck.—Plaintiff was denied recovery 
for the wrongful death of her intestate who was killed when 
his car collided with the right rear of defendant’s truck 
which was parked with all four wheels on the pavement. 
Had plaintiff’s intestate been observing the road ahead, he 
certainly should have seen the lights on the truck in time 
to avoid the collision. (Cooney, Adm-x. v. F. Landon Cartage 
Co., Ill. App. Ct.).. . 1 703,967. 


Contributory Negligence—Constitution.—In a suit arising out 
of a collision with the rear of defendant’s unlighted truck, 
parked on the highway, plaintiff was held contributorily 
negligent as a matter of law in driving at such a speed as 
to be unable to stop within the range of his vision ahead. 
This was error. nder the constitution, it was necessary 
that the issue of contributory negligence be submitted to 
the jury. (Campbell v. English et al., d. b. a. English Freight 
Co. et al., Ariz. Supreme Ct.)... 703,950. 


Contributory Negligence Must Be Pleaded.—In a suit arising 
out of an intersection collision, it was held that allegations 
that the sole proximate cause of the accident was plaintiff’s 
negligence in driving at an excessive speed and suddenly 
entering the intersection in front of defendant’s automobile 
were insufficient to raise the issue of contributory negli- 
gence. Therefore, upon a showing that the defendant was 
guilty of negligence, plaintiff was entitled to recover dam- 
ages sustained in the collision. (Folse v. Flynn, La. Ct. of 
App.). . .] 703,964. 


Wrong Side of Road.—Plaintiffs recovered for personal in- 
juries sustained when the automobile in which they were 
riding collided with defendant’s approaching truck. The 
evidence was conflicting as to which vehicle slipped to the 
wrong side of the road and the verdicts in favor of plaintiffs 
were upheld on appeal. (Stahnke et al. v. American Carload- 
ing Corp., Ill. App. Ct.). . .] 703,942. 


Approaching Car Collision — Slippery Pavement.—The rear 
wheels of defendant’s car slid off the pavement of a highway 
in Iowa, and she applied the brakes and turned the front 
wheels to the left. The pavement was slippery, so that the 
car skidded across the highway and was struck by a car 
approaching from the opposite direction. It was for the 
jury to decide whether defendant negligently lost control of 
her car, whether she was travelling at an excessive speed, 
whether her car was stopped at the time of the collision, 
and whether the driver of the other car was contributorily 
negligent. (Brinegar v. Green, U. S. C. C. A,, 8th C.)... 


Head-on Collision—Proximate Cause.—A head-on collision be- 
tween plaintiffs’ car and defendant’s truck occurred on plain- 
tiffs’ right side of the highway. Defendant contended that 
because plaintiffs’ car was approaching on defendant’s right 
hand side, defendant had swung to the left to avoid a col- 
lision, only to have plaintiffs swerve abruptly to their right 
and meet the truck head-on. It was for the jury to decide 
whether defendant was wilfully and wantonly negligent, and 
whether his negligence was the proximate cause of the col- 
Heim hose et al. v. The Myers Sherman Co., Ill. App. Ct.) 


Opposing Traffic Collision—Upon confusing and conflicting 
evidence from which reasonable minds might draw different 
conclusions, plaintiff was permitted recovery for personal 
injuries sustained when his automobile was struck by de- 
fendant’s automobile as it approached from the opposite 
direction. (Ward v. Martin, Ky. Ct. of App.)...9 703,977. 


Scope of Employment—Conflicting Instructions.—Plaintiff was 
injured when defendant’s employee drove a car out of de- 
fendant’s garage. Plaintiff sued defendant and the owner of 
the car. The court instructed the jury that if the employee 
were negligent, plaintiff could recover. In a subsequent 
instruction the court commented upon the proof required to 
show that the employee was acting within the scope of his 
authority. It was error. for.the court.to.fail.to state-in the 
first instruction that recovery could not be had against the 
employer unless they found that the employee was acting 
within the scope of his authority. (Hoblit v. Schnepf et al., 
Iowa Supreme Ct.) .. . ff 703,955. 


Ownership of Vehicle—Agency of Driver.—A partnership was 
held responsible for the negligent operation of the truck 
which collided with plaintiff’s parked truck. The evidence 
as to the ownership of the offending truck and the agency 
of its driver was conflicting but authorized the finding that, 
at the time of the accident, the truck was owned or con- 
trolled by the partnership and that it was being driven by 
their agent for their use and benefit. (Lunsford et al. v. 
Carden, Ga. Ct. of App.) . . .] 703,969. 


Statute of Limitations—Joint Tortfeasors.—Interruption of the 
statutory prescriptive period for bringing suit by filing an 
action against one tortfeasor was an interruption of the 

rescriptive period as to a joint tortfeasor. J ray et al. v. 
artford Accident and Indemnity Co. et al., U. S. Dist. Ct., 
W. D. of La.). . . 703,963. 

Prejudicial Argument of Counsel.—Plaintiff was awarded sub- 
stantial damages by a jury as compensation for the wrong- 
ful death of a motorist who was killed in a collision between 
two automobiles, but, because of prejudicial remarks of 
plaintiff’s counsel, particularly in his closing argument, the 


verdict could not be upheld. (Leitner, Admr. v. Decatur 
Cartage Co. et al., Ill. App. Ct.). . .] 703,966. 


Limitation of Wrongful Death Actions.—The law required that 
plaintiff institute her action for wrongful death benefits 
within one year after the death of her intestate. It was 
held that the dismissal of her cross action set up against 
the codefendants in a former suit had the same effect as a 
nonsuit and entitled plaintiff to institute a new action against 
the same defendants, more than twelve months after the 
death of her intestate and within one year of the date of 
the dismissal of her cross action. (Blades, Admx. v. South- 
ern Ry. Co. et al., N. C. Supreme Ct.) . . . | 703,974. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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